ORDINANCE NO. 3518

AN ORDINANCE OF THE CITY OF MOUNT VERNON, WASHINGTON RELATING TO MOUNT VERNON MUNICIPAL CODE TITLE 17, ZONING,  BY AMENDING PORTIONS OF CHAPTERS 17.06 (DEFINITIONS), 17.84 (PARKING), AND 17.93 (LANDSCAPING).

WHEREAS, the requisite notice of adoption of the proposed amendments has been duly transmitted in compliance with RCW 36.70A.106 (1); and,

WHEREAS, a SEPA Threshold Determination of Non-significance, non-project action, was published on January 18, 2011 and  no comments were received or appeals filed; and,

WHEREAS, a notice of public hearing was published on January 18, 2011; and,

WHEREAS, the requirements for public participation in the development of this amendment as required by the State Growth Management Act (GMA) and by the provisions of City of Mount Vernon Resolution No. 491 have all been met; and,

WHEREAS, The City utilized the State Attorney General Advisory Memorandum: Avoiding Unconstitutional Takings of Private Property for evaluating constitutional issues, in conjunction with and to inform its review of the Ordinance. The City has utilized the process, a process protected under Attorney-Client privilege pursuant to law including RCW 36.70A.370(4), with the City Attorney’s Office which has reviewed the Advisory Memorandum has discussed this Memorandum, including the “warning signals’ identified in the Memorandum, with decisions makers, and conducted an evaluation of all constitutional provisions potentially at issue and advised of the genuine legal risks, if any, with the adoption of this Ordinance to assure that the proposed regulatory or administrative actions did not result in an unconstitutional taking of private property, consistent with RCW 36.70A.370(2); and,

WHEREAS, the proposed amendments ensure that the City’s development regulations are internally consistent; and,

WHEREAS, the proposed amendments are found to be in compliance with the State Growth Management Act.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF MOUNT VERNON, WASHINGTON, AS FOLLOWS:

SECTION ONE.  The City Council does hereby adopt the above listed recitals as set forth fully herein.  

SECTION TWO.	PLANNING COMMISSION RECOMMENDATION ADOPTED.  The City Council adopts the Planning Commission’s findings of fact and conclusions of law, attached,  in their entirety.

SECTION THREE.  That Section 17.06.010 ‘A’ Definitions, is hereby repealed and reenacted, the new section to read as follows:

17.06.010A definitions.
"Abutting" means to have boundaries that touch. When two parcels have a street or alley that runs between the two parcels, the two parcels are not abutting.
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"Accessory use" means a use incidental and subordinate in area, extent and purpose to the principal use and located on the same lot or in the same building as the principal or main use served on the same lot. This does not preclude the subject property from being subdivided through a binding site plan process at the time of development, or following the development of the proposed primary and accessory uses. Construction or initiation of an accessory use shall be concurrent with the primary permitted use or following the development and/or the commencement of the primary permitted use.

"Adjacent" means lots located across a public street, railroad, or right-of-way.
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"Adult bookstore" means a retail establishment in which:
A.	Twenty-five percent or more of the "stock in trade" consists of books, magazines, posters, pictures, periodicals or other printed material distinguished or characterized by a predominant emphasis on matters depicting, describing, or relating to "specified sexual activities" or "specified anatomical areas," as defined in the Mount Vernon Municipal Code;
B.	"Stock in trade" for the purpose of this section shall mean the greater of:
1.	The retail dollar value of all books, magazines, posters, pictures, periodicals, or other printed material readily available for purchase, rental, viewing or use by patrons of the establishment excluding material located in any storeroom or other portion of the premises not regularly open to patrons; or
2.	The total volume of shelf space and display area;
C.	Any person is excluded by virtue of age from all or part of the premises generally held open to the public where books, magazines, posters, pictures, periodicals, or other predominant emphasis on matters depicting, describing or relating to "specified sexual activities" or "specified anatomical areas," as defined in the Mount Vernon Municipal Code, are displayed or sold.

"Adult cabaret" means a commercial establishment which presents go-go dancers, strippers, male or female impersonators, or similar entertainers and which excludes any person by virtue of age from all or any portion of the premises.

"Adult drive-in theater" means a drive-in theater where at least 25 percent of the use is used for presenting motion picture films, video cassettes, cable television, or any other like visual media, distinguished or characterized by a predominant emphasis on matters depicting, describing, or relating to "specified sexual activities" or "specified anatomical areas" as defined in the Mount Vernon Municipal Code.

"Adult entertainment" means any enterprise from which minors are excluded and which sells, rents or displays sexually explicit matter, including, but not limited to, adult bookstores, adult magazine stores, stores selling sexually oriented adult games or devices, adult motion picture theaters, adult mini-motion picture theaters, adult peep shows, establishments where nude or topless dancing or other displays regularly occur or other similar business.
Adult Entertainment Establishment. The following businesses or facilities are defined or referred to as "adult entertainment establishments":
A.	Adult book stores;
B.	Adult cabarets;
C.	Adult drive-in theaters;
D.	Adult entertainment and adult entertainment premises;
E.	Adult motion picture theater;
F.	Adult retail stores;
G.	Adult video stores;
H.	Massage parlors and public bath houses;
I.	Panorams, previews, picture arcades, and peep shows, as defined in Chapter 5.56 MVMC.

"Adult motion picture theater" means an enclosed building where at least 25 percent of the use is used for presenting, for commercial purposes, motion picture films, video cassettes, cable television, or any other like visual media, distinguished or characterized by a predominant emphasis on matters depicting, describing, or relating to "specified sexual activities" or "specified anatomical areas" as defined in the Mount Vernon Municipal Code for observation by patrons therein.

"Adult retail store" means a retail establishment in which:
A.	Twenty-five percent or more of the "stock in trade" consists of items, products, or equipment distinguished or characterized by a predominant emphasis or simulation of "specified sexual activities" or "specified anatomical areas" as defined in the Mount Vernon Municipal Code; or
B.	Any person is excluded by virtue of age from all or part of the premises generally held open to the public where products or equipment distinguished or characterized by a predominant emphasis or simulation of "specified sexual activities" or "specified anatomical areas" as defined in the Mount Vernon Municipal Code are displayed or sold.
"Adult video store" means a retail establishment in which:
A.	Twenty-five percent or more of the "stock in trade" consists of prerecorded video tapes, discs, or similar material distinguished or characterized by a predominant emphasis on matters depicting, describing, or relating to "specified sexual activities" or "specified anatomical areas" as defined in the Mount Vernon Municipal Code; or
B.	Any person is excluded by virtue of age from all or part of the premises generally held open to the public where prerecorded video tapes, discs, or similar material distinguished or characterized by a predominant emphasis on matters depicting, describing, or relating to "specified sexual activities" or "specified anatomical areas" as defined in the Mount Vernon Municipal Code are displayed or sold.

"Affordable housing" means units to be sold or rented to families earning less than 80 percent of the Skagit County median income, adjusted for family size, as determined by the U.S. Department of Housing and Urban Development.

"Agricultural use" means:
A.	The growing of crops;
B.	The sale of products produced on the premises; provided, that the lot area is greater than two acres and provided that only one sales stand, 450 square feet or less, shall be permitted; and
C.	The raising of livestock, except commercial hogs; provided, that the operation conforms to all applicable health laws and provided that no more than one hoofed animal (excluding sucklings) shall be permitted for each one-half acre lot area. In no case shall any building housing livestock be located less than 200 feet from any property line.

"Alley" means a public thoroughfare which affords access to abutting property and is usually not intended for general traffic circulation.

"Alteration" means a change or rearrangement of structural parts, or an enlargement by extension of the existing structural parts, of a building, or the moving of a building from one location to another, or any change in addition to or modification of occupancy, business, commercial, industrial or similar uses. The installation or rearrangement of partitions affecting more than one-third of a single floor area shall be considered an alteration.

Area, Building. "Building area" means the total ground coverage of a building or structure which provides shelter, measured from the outside of its external walls or supporting members or from a point four feet in from the outside edge of a cantilevered roof.

Area, Site. "Site area" means the total horizontal area within the property lines, excluding external streets.

"Awning" means a shelter, typically for a pedestrian walkway, that projects from and is supported by the exterior wall of a building. Awnings have noncombustible frames, but may have combustible coverings. Awnings may be fixed, retractable, folding or collapsible. Any structure which extends above any adjacent parapet or roof of a supporting building is not included within the definition of awning. (Ord. 3429 §§ 3, 4, 2008; Ord. 3315, 2006; Ord. 3266 § 1, 2005; Ord. 3253 § 1, 2005; Ord. 3047 § 3, 2001; Ord. 2943 § 47, 1999; Ord. 2940 § 7, 1999; Ord. 2865 § 1, 1998; Ord. 2631 § 1, 1994; Ord. 2352, 1989).

SECTION FOUR.  That Section 17.84.030, Number of Parking Spaces Required, is hereby repealed and reenacted, the new section to read as follows:

17.84.030	Number of parking spaces required.
The minimum number of off-street parking spaces shall be as follows for the listed uses.  Please note that when calculating the number of required spaces, do not round the number of spaces up or down.
A. Apartments and/or Multi-Family Residential Structures: two for each dwelling containing two or more bedrooms, one and one-half for each dwelling containing one bedroom, and one for each dwelling containing less than one bedroom; provided, that specialized housing for the elderly shall be provided 0.75 spaces per dwelling.  Adequate parking for guests shall also be provided.
B.	Banks, businesses, and professional offices: one for each 300 square feet of net floor area of the building;
C.	Bowling alleys: five for each alley;
D.	Churches, mortuaries, funeral homes: one for each five seats in the chapel or nave;
E.	Dance halls, places of assembly, exhibition halls without fixed seats: one for each 75 square feet of net floor area of the building;
F.	Drive-in restaurants, ice cream or soft-drink refreshment establishments, or similar drive-in uses which service auto-borne customers outside of the building: one for each 15 square feet of net floor area;
G.	Educational Activities.
1.	Elementary and middle schools: three parking spaces for each two teaching stations, plus adequate visitor parking;
2.	High schools: one parking space for each employee, plus one parking space for each eight students;
3.	School auditoriums, stadiums and sports arenas: subject to review by the hearing examiner and approval of the city council;
4.	Colleges and universities: subject to review by the hearing examiner and approval of the city council;
5.	Nursery schools and day care centers: one parking space for each employee plus loading and unloading areas;
H.	Emergency shelter for the homeless: one parking space should be provided for every 10 residents and one parking space for each staff position on duty;
I.	Food stores, markets, and shopping centers having less than 5,000 square feet of net floor area, exclusive of basements: one for each 300 square feet of net leasable floor area of the building;
J.	Food stores, markets, and shopping centers having more than 5,000 square feet of net floor area, exclusive of basement: one for each 200 square feet of net leasable floor area of the building;
K.	Hospitals, sanitariums, convalescent homes, specialized housing units for the elderly: one for each five beds, plus one for each regular employee on the maximum shift;
L.	Hotels, motels: one for each room or suite;
M.	Manufacturing uses, including research and testing, laboratories, creameries, soft-drink bottling establishments, bakeries, canneries, printing and engraving shops: one for each one and one-half employees, with a minimum of two spaces;
N.	Medical and dental clinics and offices: one for each 250 square feet of net floor area;
O.	Outdoor sports areas without fixed seats: subject to review by the hearing examiner and approval of the city council;
P.	Other retail establishments, such as furniture, appliance, hardware stores, household equipment service shops, clothing or shoe repair or service shops: one for each 400 square feet of net floor area of the building, providing that each must have at least four parking spaces;
Q.	Public and private vocational and technical schools: one space for each 450 square feet of net floor area;
R.	Public and recreational uses:
1.	Libraries and museums: one parking space per 250 square feet of net floor area;
2.	Parks: as determined by the community and economic development director and/or hearing examiner on an individual basis;
3.	Service shops: one for each employee, plus one for each piece of vehicular equipment;
4.	Offices: one parking space for each 300 square feet of net floor area;
5.	Meeting halls, courtrooms, and council chambers: one parking space for each 100 square feet of net floor area;
S.	Restaurants, ice cream or soft drink establishments, or similar uses which service auto-borne customers, both within the building and outside the building: one for each 100 square feet of net floor area;
T.	Rooming houses and lodging houses: one for each occupant;
U.	Skating rinks, health spas, and other commercial recreation places: one for each 100 square feet of net floor area of the building;
V.	Stadiums, sports arenas, auditoriums and other places of assembly with fixed seats: one for each four seats;
W.	Theaters: one for each four fixed theater seats;
X.	Wholesale stores, warehouses and storage buildings, motor vehicle or machinery sales: one for each one and one-half employees, with a minimum of two spaces plus adequate spaces for customer parking. (Ord. 3429 § 138, 2008).

SECTION FIVE.  That Section 17.93.020, General Site Landscaping, is hereby repealed and reenacted, the new section to read as follows:

17.93.020	General site landscaping.
The following general standards will be required in all districts where landscaping is mandatory:
A.	Landscaped areas shall include use of evergreen or deciduous trees and shrubs, perennial or annual flowers, gravel, river rock, driftwood, bark, rockeries, lawn, ornamental or decorative walkways (provided both sides abut landscaping), or a combination of such materials. A recommended approved list of plant materials shall be available at the office of the Community and Economic Development Director. It is strongly suggested that this list be utilized because of the unique soils, geology, and weather patterns of Mount Vernon. If this list is not used, the applicant must have a landscape architect, an arborist, or other similarly qualified professional document that the plant materials that have been chosen are suitable.
B. A plot plan drawn to scale shall be submitted to the Community and Economic Development Director showing the size of the property; location of buildings, driveways, loading docks, above-ground utilities, and outside storage areas; location of landscaping areas; and type, quantity, and size of plantings. Minimum tree size shall be two-inch caliper for deciduous trees and 5 foot in height for evergreen trees, minimum shrub size shall be two-gallon, and minimum ground cover size shall be one gallon or equivalents; see the most recent copy of the American National Standards Institute's "American Standard for Nursery Stock" for size standards.
C.	No artificial lawn or shrubbery will be permitted in landscaped areas.
D.	Planting areas along street frontages will be mandatory except for driveways and pedestrian walks within the property. Trees shall be planted at a maximum of 30 feet apart in such planting areas, with shrubs installed to attain coverage of at least 60 percent of the landscape area within two years. Ground covers shall also be installed to cover no less than 40 percent of the area not covered by the trees or shrubs. Variations in the planting of trees may be approved by the community and economic development director.
1.	Trees utilized in these planting areas need to be compact to minimize conflict with underground and overhead utilities. Trees to be utilized shall be from the recommended approved list of plant materials or an approved equivalent.
2.	The planting strip shall be a minimum of 15 feet wide in the R-2, R-3, and R-4 zoning districts. The planting strip may be reduced to a minimum of 10 feet in the P, H-D, R-O and P-O, LC, C-2, C-3, C-4, and C-L zoning districts and to a minimum of five feet in the M-1 and M-2 zoning districts. Averaging shall be encouraged to promote variation of design.
3.	Trees shall not be planted closer than one foot from any permanent hard surface paving or walkway.
E.	Where landscaping areas are required along street frontages, no shrubs shall be higher than 36 inches and no tree shall have branches or foliage below five feet or placed within the sight triangle.
F.	Landscaping in the vicinity of any fire hydrant, fire department sprinkler connection, or standpipe connection should not prevent such equipment from being immediately discernible nor in any other manner deter or hinder the fire department from gaining immediate access to said equipment. The following shall act as a guideline for the landscaping around said equipment, with final approval from the city fire marshal:
1.	Fire Hydrants.
a.	Fire hydrants shall be free from obstruction on all sides by a minimum clearance of three feet.
b.	Fire hydrants along streets, driveways, parking lots, fire access routes (fire lanes), or at intersections shall be visible for at least 100 feet in all directions along such streets, driveways, access routes, or intersections. No plants or shrubs with a height of over 18 inches and no tree with branches or foliage below five feet shall be allowed in this sight visibility area.
2.	Sprinkler and Standpipe Connections.
a.	Fire department connections for sprinklers and standpipes shall be free from obstructions on all sides by a minimum clearance of three feet.
b.	When a fire department connection is over 25 feet from a street, driveway, parking lot or fire access route, there shall be maintained a clear path with minimum width of three feet between the fire department connection and the street, driveway, parking lot or fire access route.
G.	Landscaping will be installed in conformance with the following requirements. The percentage of each site to be landscaped is to be regarded as a minimum. In the event that, because of lot configuration, adjacent land uses or special circumstances, more landscaping is required to meet all requirements of this code, the higher amount of required landscaping will be installed.
1.	Soil. Soil shall be prepared for landscape installation according to landscape industry standards, of proven applicability to local conditions, to be conducive to the healthy growth of new plants.
a.	Topsoil, original to the site and if suitable for planting areas, may be stored during site construction for reuse during the landscape installation phase.
b.	Topsoil shall be rich in organic material or amended to be so.
c.	In residential development projects where rear yard setbacks between a rear fence and primary structure are not landscaped by the developer, soil in those areas must consist of topsoil viable for plant growth and be in suitable condition for landscaping prior to occupancy.
d.	Construction debris must be removed and not buried on site.
2.	Drainage. All landscape areas shall have adequate drainage, either through natural percolation or by means of an installed drainage system.



Zoning Classification			Percent of Gross Site Area to Be Landscaped	
R-2, R-3, R-4, MHP			20%	
P, H-D, R-O, P-O				15%	
LC, C-2, C-3, C-4, C-L			10%	
M-1, M-2				7%	
F-1, Planned unit developments		To be determined by city council	

H.	The site area that the landscaping percentages above are calculated from is defined as the entire legal lot that is being developed minus all critical areas and their associated buffers.
I.	Use of Right-of-Way. In addition to the planting strips required in subsection D of this section, landscaping of excess (unused) street right-of-way is encouraged. Where a street is at its ultimate width, excess right-of-way is defined as the area between the property line and the sidewalk, whether existing or not. The community and economic development director may allow on-site street frontage landscaping requirements to be met by landscaping placed in the unimproved portions of rights-of-way not utilized for public purposes. The landscaping so placed within the excess right-of-way or when combined with landscape improvements on site must be equal to or in excess of the required on-site street frontage landscaping requirement. The applicant must demonstrate that the placement of landscaping in such a manner meets other standards of this section. All landscaping materials proposed to be installed in the right-of-way shall be reviewed to ensure that traffic safety considerations are met. Irrigation or sprinkling systems for watering landscaped areas in the right-of-way shall be encouraged if the project site has fewer than 20 required parking spaces but shall be required if 20 or more spaces are required. Maintenance of landscaping in the right-of-way shall be the responsibility of the owner of the landscaping; provided, however, that nothing in this section shall create or imply any interest of the landscaper and/or property owner in the excess right-of-way; and provided further, that in the event the city shall undertake to utilize the excess right-of-way, any landscaping shall be removed by the landscaper and/or property owner at their sole expense, or if not so removed may be destroyed by the city.
J.	Irrigation. Irrigation or sprinkling systems for watering landscaped areas are strongly encouraged. If irrigation or sprinkling systems are not installed, the applicant shall demonstrate that all of the landscaping that will be installed is drought-tolerant.
K.	Installation of landscaping materials shall take into consideration access to utility vaults, pedestals, and other public and private utility facilities.
L.	Planting required within critical area buffers cannot count towards the overall amount of landscaping required on a site. (Ord. 3429 § 156, 2008).

SECTION SIX.	Severability.  If any section, subsection, paragraph, sentence, clause, or phrase of this ordinance is declared unconstitutional or invalid for any reason, such decision shall not affect the validity of the remaining parts of this ordinance.

SECTION SEVEN.  City staff are hereby directed to complete preparation of the final ordinance, including correction of any typographical or editorial edits.

SECTION EIGHT.    This ordinance shall be in full force and effect five days after its passage, approval and publication as provided by law.  

PASSED AND ADOPTED this 9th  day of March, 2011.
	



         _______________________________
Alicia D. Huschka,  Finance Director




______________________________
Bud Norris, Mayor


Approved as to form:



___________________________________
Kevin Rogerson, City Attorney



Published _________________________
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