ORDINANCE NO. 3524

AN ORDINANCE OF THE CITY OF MOUNT VERNON, WASHINGTON RELATING TO MOUNT VERNON MUNICIPAL CODE TITLE 3, REVENUE AND FINANCE, BY AMENDING PORTIONS OF CHAPTER 3.40, IMPACT FEES FOR PUBLIC STREETS, ROADS, PARKS, OPEN SPACE, AND RECREATION FACILITIES AND FIRE PROTECTION.

WHEREAS, the requisite notice of adoption of the proposed amendments has been duly transmitted in compliance with RCW 36.70A.106 (1); and,

WHEREAS, a SEPA Threshold Determination of Non-significance, non-project action, was published on February 22, 2011 and  no comments were received or appeals filed; and,

WHEREAS, the hearings of March 15, 2011; and April 13, 2011 were both preceded with appropriate notice, published on February 22, 2011; and,

WHEREAS, the requirements for public participation in the development of this amendment as required by the State Growth Management Act (GMA) and by the provisions of City of Mount Vernon Resolution No. 491 have all been met; and,

WHEREAS, The City utilized the State Attorney General Advisory Memorandum: Avoiding Unconstitutional Takings of Private Property for evaluating constitutional issues, in conjunction with and to inform its review of the Ordinance. The City has utilized the process, a process protected under Attorney-Client privilege pursuant to law including RCW 36.70A.370(4), with the City Attorney’s Office which has reviewed the Advisory Memorandum has discussed this Memorandum, including the “warning signals’ identified in the Memorandum, with decisions makers, and conducted an evaluation of all constitutional provisions potentially at issue and advised of the genuine legal risks, if any, with the adoption of this Ordinance to assure that the proposed regulatory or administrative actions did not result in an unconstitutional taking of private property, consistent with RCW 36.70A.370(2); and,

WHEREAS, the proposed amendments ensure that the City’s development regulations are internally consistent; and,

WHEREAS, the proposed amendments are found to be in compliance with the State Growth Management Act.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF MOUNT VERNON, WASHINGTON, AS FOLLOWS:

SECTION ONE.  The City Council does hereby adopt the above listed recitals as set forth fully herein.  

SECTION TWO.	PLANNING COMMISSION RECOMMENDATION ADOPTED.  The City Council adopts the Planning Commission’s findings of fact and conclusions of law, attached, in their entirety.

SECTION THREE.  That Section 3.40.080, Appeals, is hereby repealed and reenacted, the new section to read as follows:

3.40.080	Appeals.
A. Any fee payer may pay the impact fees imposed by this chapter under protest in order to obtain the development approval and/or a building permit. Appeals regarding the impact fees imposed on any development activity may only be taken by the fee payer of the property where such development activity will occur. No appeal shall be permitted unless and until the impact fees at issue have been paid.
B. The Community & Economic Development director’s determinations with respect to the applicability of the impact fees to a given development approval and/or building permit, the availability of an exemption, the availability or value of a credit, or the  Community & Economic Development director’s decision concerning the independent fee calculation which is authorized in MVMC 3.40.140, or the impact fees imposed by the  Community & Economic Development director pursuant to MVMC 3.40.140, or any other determination which the Community & Economic Development director is authorized to make pursuant to this chapter, can be appealed to the Hearing Examiner.
C. Appeals shall be taken within 10 working days of the Community & Economic Development director’s issuance of a written determination by filing with the  Community & Economic Development Department a notice of appeal specifying the grounds thereof, the items listed in MVMC 14.05.210(B) under the heading ‘Appeal’, and depositing an administrative fee in the amount of $300.00. The Community & Economic Development department shall transmit to the Hearing Examiner all papers constituting the record for the determination including the submitted appeal items, including where appropriate, the independent fee calculation.
D. The Community & Economic Development Department, after consultation with the Hearing Examiner, shall fix a time for the hearing of the appeal, give notice to the parties in interest, and decide the same. At the hearing, any party may appear in person or by agent or attorney. If the matter which is the subject of the appeal requires development approval which also requires a hearing before the Hearing Examiner, both the appeal and the development approval hearing may be combined in a single hearing.
E. The Hearing Examiner is authorized to make findings of fact regarding the applicability of the impact fees to a given development activity, the availability or amount of the credit, or the accuracy or applicability of an independent fee calculation. The decision of the Hearing Examiner shall be final, except as provided in this section.






F. The Hearing Examiner may, so long as such action is in conformance with the provisions of this chapter, reverse or affirm, in whole or in part, or may modify the determinations of the Community & Economic Development director with respect to the amount of the impact fees imposed or the credit awarded upon a determination that it is proper to do so based on principles of fairness, and may make such order, requirements, decision or determination as ought to be made, and to that end shall have the powers which have been granted to the Community & Economic Development director by this chapter.
G. Any fee payer who believes that the decision of the Hearing Examiner is based on erroneous procedures, errors of law or fact, error in judgment, or has discovered new evidence which could not be reasonably available at the prior hearing, may make a written request for reconsideration by the Hearing Examiner within 10 working days of the date the decision is rendered. Such fee payer is the “appellant” for the purposes of this section. This request shall set forth the specific errors or new information relied upon by such appellant, and the Hearing Examiner may, after review of the record, take further action as it deems proper.
H. The filing of a request for reconsideration shall effectively stay the appeal period until the Hearing Examiner takes further action.
I. Where the Hearing Examiner determines that there is a flaw in the impact fee program or that a specific exemption or credit should be awarded on a consistent basis or that the principles of fairness require amendments to this chapter, the Hearing Examiner may advise the city council as to any question or questions that the Hearing Examiner believes should be reviewed as part of the council’s annual or other periodic review of the impact fee schedules as mandated by MVMC 3.40.120.
J. Any fee payer aggrieved by any decision of the Hearing Examiner may submit an appeal of the decision in writing to the city council within 10 working days from the date the final decision of the Hearing Examiner is rendered, requesting a review of such decision. Such appeal shall be upon the record, established and made at the hearing held by the Hearing Examiner; provided, that new evidence which was not available at the time of the hearing held by the Hearing Examiner may be included in such appeal. The term “new evidence” shall mean only evidence discovered after the hearing held by the  Hearing Examiner and shall not include evidence which was available or which could reasonably have been available and was simply not presented at the hearing for whatever reason.
K. Upon such written notice of appeal being filed within the time period allotted, a hearing shall be held by the city council. Such hearing shall be held in accordance with the following appeal procedures:
1. The Community & Economic Development director or other designee (the “respondent(s)”) shall present a summary of the findings, conclusions, and decision, as well as the alleged errors forming the basis of the appeal.





2. The appellant(s) and the respondent(s) to the appeal shall have the opportunity to present oral arguments before the council, provided, that the appellants may reserve a portion of their time for rebuttal. Such oral argument shall be confined to the record and to any alleged errors therein or to any allegation of irregularities in procedure before the Hearing Examiner. The council may request additional information from any staff member or party, or any factual information from members of the audience at its discretion. Such additional information shall be part of the record.
3. If the council finds that:
a. The Hearing Examiner’s findings or decision contains substantial error;
b. The Hearing Examiner’s proceedings were materially affected by irregularities in procedure;
c. The Hearing Examiner’s decision was unsupported by substantial evidence in view of the entire record as submitted; or
d. The Hearing Examiner’s decision is in conflict with the city’s adopted plans, policies, and ordinances, it may remand for further hearing before the Hearing Examiner or may reverse the Hearing Examiner’s decision. In addition, the council may choose to modify the Hearing Examiner’s decision based on the above criteria. Furthermore, any matter may be continued to a time certain for additional city staff analysis desired by the council, before a final determination by the council. If the council requests additional staff analysis the appellant shall be provided a copy and afforded reasonable time to review the analysis and respond to the council before final determination by the council.
4. If the council determines that there is no basis for the alleged errors set forth in the appeal, it may adopt the findings of the Hearing Examiner and accept the decision of the  Hearing Examiner.
L. This procedure is the only method for appealing alleged errors or irregularities in procedure which may have occurred before the Hearing Examiner. All objections are deemed waived if no appeal is taken from the action by the Hearing Examiner.
M. Any matter requiring action by the council shall be taken by the adoption of a motion by the council. When taking any such final action, the council shall make and enter findings of fact from the record and conclusions thereof which support its action. The council may adopt all or portions of the Hearing Examiner’s findings and conclusions.
N. The action of the council approving, modifying, or rejecting a decision of the Hearing Examiner shall be final and conclusive, unless within 20 calendar days from the date of the council action any fee payer applies for a writ of certiorari or writ of review to the Superior Court of Washington for Skagit County, for the purpose of review of the action taken. (Ord. 3092 § 10, 2002; Ord. 2967 § 1, 1999; Ord. 2596 § 8, 1994).

SECTION FOUR.	Severability.  If any section, subsection, paragraph, sentence, clause, or phrase of this ordinance is declared unconstitutional or invalid for any reason, such decision shall not affect the validity of the remaining parts of this ordinance.

SECTION FIVE.  City staff are hereby directed to complete preparation of the final ordinance, including correction of any typographical or editorial edits.


SECTION SIX.    This ordinance shall be in full force and effect five days after its passage, approval and publication as provided by law.  

PASSED AND ADOPTED this 13th day of April, 2011.
	



         _______________________________
Alicia D. Huschka,  Finance Director




______________________________
Bud Norris, Mayor


Approved as to form:



___________________________________
Kevin Rogerson, City Attorney



Published _________________________
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