Office of the City Attorney
910 Cleveland Avenue e r n O n Phone (360) 336-6203

Post Office Box 809 FAX (360) 336-6267
Mount Vernon, WA 98273 E-Mail: mvattorney@mountvernonwa.gov
WWW.Ci.mount-vernon.wa.us

July 14, 2009

Federal Emergency Management Agency

Office of the Federal Insurance Administrator

W. Craig Fugate - Federal Insurance Administrator
500 C Street S.W.

Washington D.C. 20472

Re: FEMA'’s suspension of the City of Mount Vernon, Washington’s Conditional Letter of Map
Revision (“CLOMR”™) Request - City’s Reply.

Case No.: 09-10-0459R

Communities: City of Mount Vernon and Skagit County, WA

Community Nos.: 530158 and 530151

By Certified Mail Return Receipt Requested and by Facsimile to Avoid Delay
Dear Mr. Fugate:

The City of Mount Vernon, Washington, (“Mount Vernon” or “City”) has received a letter dated
June 23, 2009 from Siamak Esfandiary, Program Specialist, Engineering Management Branch
Mitigation Directorate, suspending indefinitely the City’s request for a Conditional Letter of
Map Revision (“CLOMR™). The June 23, 2009 letter was written on behalf of William R.
Blanton Jr., CFM, Chief Engineering Management Branch, Mitigation Directorate and was
received by the City of Mount Vernon on June 29, 2009. This letter is the first attachment to the
City’s response.

The City is contacting you because as the Flood Insurance Administrator, you have direct
statutory and regulatory responsibility over this matter. The City believes there is no legal basis
for FEMA'’s action and that it exceeds the authority granted FEMA by federal law. As such, it
is ultra vires and void ab initio. The unauthorized suspension of the City’s CLOMR request,
taken at face value, will result in the imposition of an indefinite, de facto moratorium upon any
further CLOMR requests from all potential applicants along the Skagit River.

Mount Vernon respectfully requests that, as the Flood Insurance Administrator, you reconsider
the Agency’s position and direct FEMA personnel to comply with the applicable FEMA
regulations requiring the agency to process Mount Vernon’s CLOMR request on its merits. For



reasons grounded in law, equity and sound policy, Mount Vernon (as well as any other
applicant seeking a CLOMR) must be able to submit proposed flood projects and have them
promptly evaluated on their merits under existing rules and within a reasonable time. Rather
than suspending consideration indefinitely without any legal authority to do so, the City
respectfully asks that FEMA promptly evaluate the City’s application based on the data
currently available- as required by federal law.

The Mount Vernon Downtown Flood Protection Project (the “Project”) is designed to protect
Mount Vernon, its citizens and infrastructure from the threat of flooding faced annually in the
downtown area- a threat which cannot be minimized or ignored any longer.

The area to be protected contains critical infrastructure that serves the entire region including:
the City’s wastewater treatment plan; Skagit County Courthouse: City Hall; a federal post
office; County jail; police, fire and emergency service facilities; sections of Interstate 5;
sections of the BNSF main line track that provides both freight and passenger transport along
the Pacific Coast (including the Vancouver B.C. to Portland, Oregon service); and, the regional
multi-modal transportation station. The threat to the City from flooding is real and substantial
based on the historical record. Over the past hundred years, the Skagit River has exceeded
maximum safe channel capacity as least 17 times resulting in enormous property losses and
threats to human life and safety.' The City cannot emphasize enough that this is the paramount
public health and safety issue for Mount Vernon and the neighboring community.

FEMA'’s letter provides the following unsupported grounds for suspending Mount Vernon’s
CLOMR request:

The City of Burlington is pursuing a separate, independent flood protection project
upstream of Mount Vernon and any cumulative effects of the two proposed projects must
be considered before acting on the City’s request.

The ongoing Flood Insurance Study (beginning in 1997) has not yet been completed and
because there is a possibility that the current FIS (effective 1-3-85) will be modified the
FIS must be completed prior to a CLOMR decision on the City’s CLOMR request.

The United States Army Corps of Engineers General Investigation Study (“USACE GI”)
of the entire Skagit River has not been completed and only a ‘comprehensive’ CLOMR

request covering all existing and proposed flood protection projects for the Skagit River
can be considered by FEMA.

As detailed below, the difficulty with these arguments is that they ignore FEMA’s obligations
under federal law and its own regulations to consider CLOMR applications based on existing
data and hydraulic models, using the best information currently available. If FEMA’s position
is accepted, even if the applicant used the most conservative assumptions and the best modeling
available, CLOMR requests would never be timely. Under this theory, no CLOMR would ever
be processed in areas undergoing existing or ongoing study. Since nearly all flood areas are
constantly under study, the CLOMR process becomes a fiction. This is a recipe for nothing but

''See April 2007 Information Paper By Linda Smith Project Manager USACE



more delay, and even greater property losses. Most important it is not authorized by federal
law and is patently illegal.

Mount Vernon has Employed The Most Conservative Modeling, Data, Hydrology and
Hydraulics known.

It is of utmost importance initially to emphasize throughout the City’s response, that it has
taken great pains and tremendous care to design its Downtown Flood Control Project using the
most conservative analysis - i.e. the Unite States Army Corps of Engineers (“USACE”)
modeling of the Skagit River which FEMA has contracted for in its Flood Insurance Study
(“FIS’;). FEMA has had the FIS data from the USACE and has been reviewing it for several
years.

The Project was intentionally designed using the most conservative assumptions for several
reasons: 1) to assist FEMA as much as possible in its review and to expedite approval, 2) to
avoid any potential controversy over the results obtained from use of competing hydrological
and hydraulic models, and 3) to design a project that meets or exceeds the most conservative
flood protections requirements. The City’s use of the USACE hydrology and hydraulic model
includes all USGS data points employed by the USACE.

No person or agency has suggested that a 1% flood (one hundred year flood) would be larger in
terms of flood depths or in terms of hydraulics and hydrology than the flood modeled for this
Project. However, FEMA has completely failed to address these facts and the merits of the
Project in its response.

FEMA has Failed to Comply with its Own Procedural Regulations.

Applications for any CLOMR or Letter of Map Revision (LOMR) must follow formal
rules promulgated by FEMA. These implementing regulations are found in 44 CFR part
65 and 44 CFR part 72 to which part 65 makes reference. See 44 CFR § 65.8.
Substantively, the process for reviewing a CLOMR request is identical to the process for
consideration of a LOMR, except as built certification of the flood control project is not
required. /d. Procedurally, FEMA’s implementing regulations are quite detailed. The
applicable regulations include requirements that FEMA (i) respond to applications within
pre-determined deadlines, (ii) submit requests for additional information from applicants
within an established timeframe;( iii) reach a decision on completed applications within
established timelines; and (iv) comply with applicable criteria in reaching its decisions.

Upon receipt of a request for a CLOMR, FEMA must mail an acknowledgement of
receipt of the request to the applicant. 44 CFR § 65.9. FEMA then must notify the
applicant and community within 60 days as fo the adequacy of the submittal. 44 CFR
72.4 (h)(1). Regarding Mount Vernon’s CLOMR, FEMA failed to notify the City within
the 60 day deadline, as required under its own implementing regulation, as to the
adequacy of the City’s submittal. To date, no request from FEMA for additional

* See series of FEMA letter attached.



information has been forthcoming and inquiries as to whether more information was
necessary were not answered affirmatively.

Within 90 days of receiving the request FEMA has an additional opportunity to request
additional information. 44 CFR § 65.9 (g). Rather than request more information,
FEMA choose to seek extension of its review Qeriod for an additional 30 days due to the
claimed “complexity of the proposed project.”™ The City followed up on FEMA’s
extension by seeking confirmation that no additional information was being sought.* The
City thus understands that the data submitted by the City is adequate.

As will be explained in more detail below, it is improper, contrary to FEMA regulations,
and illegal to require the City to submit further technical data regarding another potential
flood project that has yet to be designed, permitted or funded. To date, Burlington’s
project is still in its initial conceptual and planning phase. Burlington is still engaged in
environmental review required by Washington State’s Environmental Policy Act,
responding to citizen comments and has yet to even choose a preferred alternative or
design.

Although not Required, The City Intends to Submit Further Technical Modeling
Showing no Cumulative Effects Between Burlington and Mount Vernon’s Proposed
Flood Projects.

Nevertheless, while preserving the City’s objections and reserving its full legal rights
should the need to assert such rights later arise, the City desires to fully cooperate and
assist FEMA in processing the City’s application and has approved additional hydrology
work, at additional expense to the City, to model such potential cumulative effects.
Mount Vernon has already communicated with Burlington officials about this work and
both jurisdictions are sharing information and coordinating on this effort. Due to the
priority Mount Vernon has placed upon the Project (as it relates to public safety), Mount
Vernon anticipates completing such work within the next two weeks. The City is
confident that such information will provide clear and compelling technical information
which will show no cumulative impacts that give rise to an increase in water surface
elevation greater than one foot- the permitted standard set forth in 44 CFR § 60.3 (c)(10).
As with the entire Project, this technical submittal will employ the most current and
conservative USACE hydrology and hydraulic modeling currently available.

FEMA'’s Suspension of The City’s CLOMR Request is Not Based on The Merits,
Fails to Comply with the Requirements of Applicable Law, and is otherwise
Arbitrary, Capricious and Unreasonable.

FEMA’s Suspension of the City’s CLOMR Request is not Based on the Merits.

As a practical matter, all flood projects existing or proposed share a common risk that
when FEMA conducts a new FIS that their project, despite a previously issued LOMR,

? See FEMA letter to Mount Vernon (undated)
* See City’s Response dated June 4, 2009.



may no longer be deemed to provide the level protection that warrants removal from a
FIRM due to new Base Flood Elevations (“BFE’s”). However, simply because FEMA
has been re-studying the Skagit River since 1997°, does not provide grounds to suspend
the City’s request of a CLOMR (or any other party with standing to request a CLOMR)
for a shovel-ready flood control project. Such an approach would permit FEMA to delay
such a request indefinitely as FIS studies, to the best of the City’s knowledge, have no
statutory or regulatory deadline.

As stated previously, due to these uncertainties and to fully assist and expedite FEMA’s
review, Mount Vernon has taken great pains to carefully design its project employing the
most conservative data, modeling, hydrology and hydraulics known- the same modeling
FEMA has been reviewing over the past years. Mount Vernon is well aware that there
exists controversy due to competing flood studies- all of which have determined lower
base flood elevations and lower volumes of water than the USACE study. For this very
reason, the City consciously chose to avoid such controversy and thereby, to the greatest
extent practical, avoid any risk of FEMA later voiding a City’s CLOMR (or LOMR
should the project be constructed before the new effective maps) due to the results of the
new FIS by its conservative design. FEMA has been and continues to be aware that this
is the case. Simply put, there is no known flood study that employs more conservative
data, hydrology or hydraulics. In all likelihood, the City design will provide equal or
greater protection than the 100 year flood event that is ultimately determined by the
ongoing FIS. Other existing studies only suggest lower base flood elevations and lower
volumes of water.

FEMA’s Review Does Not Require It To Blindly Look At Out of Date Technical
Information From Effective FIS When New Information is Presented.

FEMA has declared that any CLOMR review process must be based upon the “effective
FIS.” See FEMA'’s letter to Mount Vernon Second Paragraph. The current effective FIS
is the FIS that took effect on January 3, 1985. The fact that there is an ongoing effort to
revise the current FIS does not change the legal status of the current, effective FIS for
purposes of FEMA’s regulations, and the City’s CLOMR request. The current FIS is the
legal standards against which FEMA must review the City’s request until that FIS is
amended or replaced.

Nevertheless, the City appreciates FEMA’s concerns regarding the uncertainties created
by yet to be released maps and realizes that changes in the BFE’s and flood insurance rate
maps (“FIRMS™) initially in the form of Preliminary Flood Insurance Rate Maps
(“PFIRMS”) will be forthcoming. However, it is neither necessary nor required by
FEMA to blindly evaluate a CLOMR request on currently-published mapping that FEMA
believes may be inaccurate, out of date, or may be revised due to the ongoing FIS when
new and more accurate data has been submitted by the requestor compelling technical
review of the new technical information. Although not required to do so, the City has
provided such new information and incorporated the most conservative assumptions in its

> See Page Four Power Point Presentation by Ryan lke, CFM, FEMA Region 10.



analysis reflective of the USACE modeling and study which are contained in the drafts of
the new FIS.

Should FEMA limit its review of the impacts of the proposed flood project using only the
1985 base flood elevations, the City realizes that FEMA may then simply re-identify the
area previously removed from effective FIRMS by a LOMR as a special flood hazard
area (SFHA) as a result of new FIRMS and new analysis should it be supported by the
new FIS. However, the CLOMR/LOMR process was established to assist communities
in providing new information when seeking a revision of FIRMs. See 44 CFR § 65.1
(The purpose of 44 CFR part 65 is to outline the steps a community needs to take in order
to assist FEMA in providing up to date identification and publication of its FIRMS.) It is
fundamentally contrary to the CLOMR/LOMR process for FEMA to slavishly review the
City’s CLOMR/LOMR and not employ the most current information submitted. FEMA’s
CLOMR process explicitly provides for and in fact requires FEMA to process new data
and information that is different from that used in the original analysis if that data and
information is more accurate. See 44 CFR § 65.4 (A community has a right to submit
technical data and request changes on effective maps.) See also, 44 C.F.R. 65.6 et. seq.

The CLOMR Process Requires FEMA to Review New, Improved Hydrology and
Hydraulic Analysis, Modeling, and Data Different From that Contained in the Current or
Effective FIS.

FEMA provides that because there is “ongoing hydrologic and hydraulic analysis for the
Skagit River” not a part of an effective FIS that “it would not be reasonable to determine
the potential impacts of your proposed project by comparing your data to data that has not
yet been finalized.”

This new rule fails to recognize that FEMA’s existing regulations explicitly provide a
framework for resolving this problem. Those regulations already require FEMA to
review new data, improved methodology, hydrology and hydraulics data included in a
CLOMR request that is different from that used in the original FIS analysis.

The ability of a community to submit new technical information, request changes to any
of the information shown on an effective map and have FEMA promptly review is not
within FEMA’s discretion. An applicant has a legal right to have such information
reviewed by FEMA as part of a CLOMR request as long as it is submitted with
appropriate documentation. See 44 CFR § 65.4- 65.7. Again, the data required to support
any CLOMR request is identical to that required for final revision in a LOMR under 44
CFR. §§ 65.5, 65.6, and 65.7. See 44 CFR. § 65.8.

44 CFR § 65.6 (a) requires that the supporting data submitted to FEMA include all the
information FEMA needs to review and evaluate the request:

This may involve the requestor’s performing new hydrologic and hydraulic
analysis and delineation of new flood plain boundaries and floodways, as
necessary.” 1d. Emphasis Added.




























































































































































